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Do patients want a healthcare 
professional that lacks integrity? 

Should medical, pharmacy, and nurs-
ing schools strip students of all moral 
beliefs not approved by the govern-
ment or professional organizations? 
Should patients have the right to de-
mand a service or product a health-
care professional does not want to 
provide? If something is legal, does 
that make it right?

These and many other questions are 
raised by the coordinated, well-fund-

ed, and relentless attack on healthcare 
right of conscience by individuals 
and groups who disparagingly label 
the right of conscience as “the right 
to refuse.” Their overarching goal is 
to compel complicity or completely 
force out of healthcare all individuals 
who resist the radical agenda. That is 
why it is more important than ever 
for healthcare professionals to un-
derstand the most basic right of con-
science and know how to defend it. 

Healthcare right of conscience is the 
freedom to practice healthcare in ac-
cordance with your deeply held reli-
gious, moral, or ethical convictions. 
It is the freedom to behave in com-
pliance with your beliefs of right or 
wrong. The word “behave” is impor-
tant to understand in this debate. 
Opposition to this right asserts that 
healthcare professionals use the ex-
cuse of conscience to withhold essen-
tial services from patients with whom 
they disagree on beliefs or lifestyles. 
This assertion is not consistent with 
reality. All of us as healthcare profes-
sionals provide services daily to peo-
ple whose actions we do not endorse. 
I care for people with unhealthy life-
styles who smoke, are alcoholics, don’t 
take their medications as they should, 
or refuse to lose weight. I have treated 
rapists, thieves, murders, and, while 
working in relief work, those involved 
in genocide. We are called to be be-
nevolent to those with medical needs, 
regardless of their actions. 

However, the line is drawn in my 
conscience when patients ask me to 
become complicit by facilitating their 
unwise or immoral actions. For ex-
ample, if asked I would not give a 
smoker a pack of cigarettes, drive the 

getaway car for a bank robber, or loan 
my machete to a Rwandan intent 
on murdering his neighbor through 
genocide. For the same reason, I will 
not prescribe the morning-after pill, 
which can end the life of a developing 
human being, or refer a patient for an 
abortion. If I did, I would be morally 
complicit in taking another human 
being’s life. 

Martin Luther King said it well, 

“On some positions cowardice asks the 
question, ‘Is it safe?’ Expediency asks the 
question, ‘Is it politic?’ Vanity asks the 
question, ‘Is it popular?’  But conscience 
asks the question, ‘Is it right?’ And there 
comes a time when one must take a posi-
tion that is neither safe, nor politic, nor 
popular but he must take it because con-
science tells him it is right.” 1

The issue of healthcare right of con-
science has received great atten-
tion in the last 15 years. Hospitals 
were taken to court for not provid-
ing abortion services, doctors were 
sued because they would not provide  
in-vitro fertilization services to un-
married individuals, and states passed 
laws requiring pharmacists to dis-
pense the morning-after pill. In 2007, 
the American Congress of Obstetri-
cians and Gynecologists (ACOG) is-
sued Opinion #385 stating that the 
patient was the final arbitrator for 
treatment decisions and that the right 
of patients to demand treatment was 
no different than their right to refuse 
treatment. They asserted that right of 
conscience is no more than a personal 
opinion and health professionals have 
a moral obligation to take care of 
people that overrides their qualms of 
conscience. ACOG claimed that even 

inconveniencing a patient by caus-
ing them to seek a service elsewhere 
imposes the healthcare professional’s 
beliefs on the patient. Therefore, doc-
tors must refer for abortions or they 
must provide abortions if there is any 
type of inconvenience to the patient. 
Doctors with conscience reservations 
should only practice in areas where 
other practitioners can easily provide 
abortions.2 Within a year, the Ameri-
can Board of Obstetrics & Gynecol-
ogy stated that its members had to be 
in compliance with the ACOG’s ethi-
cal statements to be recertified.3

Even though it is a hot topic in today’s 
news, right of conscience is not a new 
issue in medicine. Physicians both 
cured and killed more than 2,000 
years ago. The trouble was patients 
didn’t know which service they would 
receive. Would they be cured or would 
they be killed? If an enemy paid more 
than the patient, the doctor would 
simply choose to eliminate the patient.

In contrast, Hippocrates and his fol-
lowers realized the foundation to 
the health professional–patient rela-
tionship was trust. The patient must 
know they are entrusting their life 
and health into the hands of a per-
son of integrity. Over time, a com-
mitment called the Hippocratic Oath 
became the key to open the door for 
creating that foundation. A physician 
had to commit before his future col-
leagues and the community to main-
tain professional integrity by keeping 
confidences, not performing abor-
tions, not killing his patients, and not 
abusing trust in any other way. Medi-
cine flourished under these standards 
as patients voted with their feet for 
this type of practitioner. 

Fast-forward to the late 18th century 
and James Madison, one of our coun-

try’s founding fathers. He drafted the 
First Amendment of the Bill of Rights 
and submitted it to Congress on June 
7, 1789. Its initial draft read: 

“The Civil Rights of none shall be 
abridged on account of religious belief or 
worship, nor shall any national religion 
be established, nor shall the full and equal 
rights of conscience be in any manner, nor 
on any pretext infringed. No state shall 
violate the equal rights of conscience….” 4

That is about as clear as he could make 
it. The Congressional Record shows 
various congressional committees 
worked hard during the next three 
months to make the Bill of Rights 
more concise. On September 24, the 
conference committee of the House 
and Senate stated that the “free exer-
cise of religion” included the concept 
of the “the full and equal rights of 
conscience be in any manner, nor 
on any pretext infringed” and ap-
proved the present language of the 
first amendment. 

“Congress shall make no law respecting 
an establishment of religion, or prohib-
iting the free exercise thereof….” 5

Thomas Jefferson later stated when 
asked about the rights of conscience, 
“The rights of conscience we never sub-
mitted, we could not submit. We are 
answerable for them to our God.” 

“I consider the government of the U.S. as 
interdicted by the Constitution from in-
termeddling with religious institutions, 
their doctrines, discipline, or exercises.” 6

James Madison said, 
“Conscience is the most sacred of all 
property.”

“The Religion of every man must be left 
to the conviction and conscience of every 

man; and it is the right of every man to 
exercise it as these may dictate.” 7

Based upon the wording of this 
amendment and commentary from 
the founding fathers, there is no 
doubt that right of conscience is 
protected by the constitution. Those 
opposing it attempt to ignore that 
troublesome truth. 

It was not just our founding fathers 
who advocated this right. Today’s 
major medical organizations also sup-
port right of conscience. The Ameri-
can Medical Association’s ethics posi-
tion states: 

“AMA reaffirms that neither physician, 
hospital, nor hospital personnel shall be 
required to perform any act violative 
of personally held moral principles. In 
these circumstances, good medical prac-
tice requires only that the physician or 
other professional withdraw from the 
case, so long as the withdrawal is consis-
tent with good medical practice.” 8

Unfortunately, the AMA administra-
tion endorsed the recent gutting of 
regulations that put teeth into right 
of conscience laws. 

The World Medical Association states: 

“The physician should be free to make 
clinical and ethical judgments without 
inappropriate outside interference.” 9

The European Convention on Hu-
man Rights states: 

“Everyone has the right to freedom of 
thought, conscience and religion; this 
right includes… freedom …to manifest 
his religion or belief, in worship, teach-
ing, practice and observance.” 10
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Pharmacist association statements 
echo these same principles: 

“Pharmacists have a duty to act with 
conviction of conscience.” Code of Eth-
ics, APhA 11

“APhA recognizes the individual phar-
macist’s right to exercise conscientious 
refusal.” Pharmacist Conscience 
Clause, APhA 12

Affirm the right of pharmacists… to 
decline to participate in therapies they 
consider to be morally, religiously or 
ethically troubling. American Society 
of Health-System Pharmacists 13

Federal laws protect healthcare right 
of conscience, but they are limited 
to federally funded programs. The 
Church Amendment, passed in 1973 
shortly after Roe v. Wade, gives broad 
protections for right of conscience in 
healthcare. The Public Health Servic-
es Act, first enacted in 1944, prohib-
its forcing participation or discrimi-
nating against individuals who have 
conscience objections to abortion 
and sterilization. Passed in 2004, the 
Weldon Amendment provides that 
no federal, state, or local government 
agency or program that receives fed-
eral health and human services funds 
may discriminate against a healthcare 
provider because the provider refuses 
to provide, pay for, provide coverage 
of, or refer for abortion. This protec-
tion covers any “healthcare profes-
sional,” as well as hospitals, HMOs, 
health insurance plans, and “any oth-
er kind of health care facility, organi-
zation, or plan.”

Unfortunately, each of these laws 
has to be renewed yearly with each 
Health and Human Services appro-
priation. Violation of these prohi-
bitions can result in loss of federal 

healthcare funding for Medicare ser-
vices or other government funding 
programs. Despite blatant discrimi-
nations against healthcare profession-
als, no entity has ever been penalized. 
There also is no right of “private ac-
tion” allowing individuals to bring a 
discrimination suit in these laws, and 
the laws fail to provide even token 
protection on a myriad of other con-
science issues, such as human clon-
ing, embryonic stem cell therapies, 
and physician-assisted suicide. 

After ACOG’s determined attack 
on right of conscience, the Bush ad-
ministration decided to add depth 
to the laws by formulating federal 
regulations supporting them. These 
went into effect just weeks before the 
change of administration in 2009 
and stated very clearly:
“Healthcare entities cannot discrimi-
nate in the employment, promotion, 
termination, or the extension of staff 
or other privileges to any physician or 
other health care personnel because he 
performed, assisted in the performance, 
refused to perform, or refused to assist in 
the performance of any lawful health ser-
vice or research activity on the grounds 
that his performance or assistance in 
performance of such service or activity 
would be contrary to his religious beliefs 
or moral convictions, or because of the 
religious beliefs or moral convictions con-
cerning such activity themselves.” 14 

Within a few weeks, the new Obama 
administration stated the new regula-
tion went too far. After a public com-
ment period resulting in more than 
300,000 comments opposing any 
change, the regulations were never-
theless gutted to the point they had 
no meaningful effect. The website 
to report infractions of right of con-
science was removed. 

So how bad is the problem? The 
Christian Medical & Dental Associa-
tions (CMDA) commissioned a sur-
vey of more than 2,000 faith-based 
physicians, pharmacists, and nurses 
that revealed:

•	 40 percent reported being pres-
sured to compromise their con-
victions

•	 43 percent know someone who 
has been pressured

•	 24 percent have lost a position, 
promotion, or compensation due 
to exercising their conscience

•	 88 percent think the problem is 
getting worse

In October 2011, a group of pro-life 
nurses working at a large medical cen-
ter in New Jersey were told they must 
undergo “orientation” and begin as-
sisting with abortions. If they did not 
cooperate, they would lose their jobs. 
When reminded of the federal laws 
prohibiting this coercion, the medi-
cal center administration refused to 
back down. The Health and Human 
Services department has failed to take 
any action. 
When such opposition exists, it 
causes many doctors to question why 
they shouldn’t refer for a service even 
if they morally object to participat-
ing in it themselves. The CMDA eth-
ics statement on moral complicity  
discusses “the culpable association 
with or participation in wrongful 
acts” and states, “We must strive to 
never commit evil ourselves, nor 
should we participate in or encour-
age evil by others.”15 It clearly defines 
how to know if moral complicity of 
evil does exist. 

When physicians or other healthcare 
professionals refer, they endorse the 
competency, judgment, and ethics 
of the people to whom they refer pa-

tients to for treatment. They enter in 
a professional relationship with those 
individuals they believe will “do no 
harm” to the patient. In so doing they 
become morally complicity in their 
actions if they reasonably believe they 
will injure or kill.  

As attacks increase and protections 
crumble, what options should be 
pursued? It is clear a permanent and 
comprehensive law must be passed to 
provide broad protections by using 
wording similar to the Bush-era regu-
lations. It must provide protections 
for more than just abortion and ster-
ilization. This law must provide fed-
eral remedies, but also allow a right of 
private action. Otherwise future ad-
ministrations can easily ignore their 
obligation to confront offenders. A 
number of laws meeting these criteria 
have passed the House of Representa-
tives, but have failed to be taken up 
in the Senate. 

Why this all-out assault on con-
science? Abraham Lincoln faced a 
similar assault over the issue of slav-
ery. He answered the question of 
“why?” in his Cooper Union speech. 
If you just substitute the word “abor-
tion” or another morally objection-
able procedure for “slavery,” the ques-
tion is answered:

“…what will convince them? This, and 
this only: cease to call slavery (abortion) 
wrong, and join them in calling it right. 
And this must be done thoroughly - done 
in acts as well as in words. Silence will 
not be tolerated - we must place ourselves 
avowedly with them…. The whole at-
mosphere must be disinfected from all 
taint of opposition to slavery (abortion), 
before they will cease to believe that all 
their troubles proceed from us.”  16

Whether you agree with a health pro-
fessional’s conscientious objection or 
not is irrelevant. We must all defend 
that personal right to object. A de-
mocracy ceases to exist when the ma-
jority steamrolls over the God-given 
rights of any minority. 

Pro-life patients, now a majority in 
the U.S., have a right to choose a 
healthcare professional who shares 
their worldview just as much as a 
pro-choice patient has a right to have 
an abortion. Many women who are 
pro-life don’t want an obstetrician de-
livering their child in one room while 
aborting a baby in another.

In September 2008 as the right of 
conscience debate raged, Crispin 
Sartwell, a self-described “pro-choice 
atheist,” wrote a letter to the Los An-
geles Times that boiled the issue down 
to its core. He said, 

“The extent to which an institution 
seeks to expunge individual conscience 
and moral autonomy is the extent to 
which it is totalitarian -- and danger-
ous…. The idea that I…resign my con-
science to the institution or to the state 
is perhaps the single most pernicious no-
tion in human history. It is at the heart 
of the wars and genocides of this century 
and the last.” 17

For all these reasons, this is a battle 
that cannot be lost. Ultimately, medi-
cine and pharmacy are moral enter-
prises, rooted in the value of doing 
what is right. Healthcare profession-
als are not vending machines that pa-
tients put their money in to dispense 
whatever they desire. If we let those 
who demand that vision succeed, 
healthcare becomes dangerous for 
professionals and patients alike. 
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nate in the employment, promotion, 
termination, or the extension of staff 
or other privileges to any physician or 
other health care personnel because he 
performed, assisted in the performance, 
refused to perform, or refused to assist in 
the performance of any lawful health ser-
vice or research activity on the grounds 
that his performance or assistance in 
performance of such service or activity 
would be contrary to his religious beliefs 
or moral convictions, or because of the 
religious beliefs or moral convictions con-
cerning such activity themselves.” 14 

Within a few weeks, the new Obama 
administration stated the new regula-
tion went too far. After a public com-
ment period resulting in more than 
300,000 comments opposing any 
change, the regulations were never-
theless gutted to the point they had 
no meaningful effect. The website 
to report infractions of right of con-
science was removed. 

So how bad is the problem? The 
Christian Medical & Dental Associa-
tions (CMDA) commissioned a sur-
vey of more than 2,000 faith-based 
physicians, pharmacists, and nurses 
that revealed:

•	 40 percent reported being pres-
sured to compromise their con-
victions

•	 43 percent know someone who 
has been pressured

•	 24 percent have lost a position, 
promotion, or compensation due 
to exercising their conscience

•	 88 percent think the problem is 
getting worse

In October 2011, a group of pro-life 
nurses working at a large medical cen-
ter in New Jersey were told they must 
undergo “orientation” and begin as-
sisting with abortions. If they did not 
cooperate, they would lose their jobs. 
When reminded of the federal laws 
prohibiting this coercion, the medi-
cal center administration refused to 
back down. The Health and Human 
Services department has failed to take 
any action. 
When such opposition exists, it 
causes many doctors to question why 
they shouldn’t refer for a service even 
if they morally object to participat-
ing in it themselves. The CMDA eth-
ics statement on moral complicity  
discusses “the culpable association 
with or participation in wrongful 
acts” and states, “We must strive to 
never commit evil ourselves, nor 
should we participate in or encour-
age evil by others.”15 It clearly defines 
how to know if moral complicity of 
evil does exist. 

When physicians or other healthcare 
professionals refer, they endorse the 
competency, judgment, and ethics 
of the people to whom they refer pa-

tients to for treatment. They enter in 
a professional relationship with those 
individuals they believe will “do no 
harm” to the patient. In so doing they 
become morally complicity in their 
actions if they reasonably believe they 
will injure or kill.  

As attacks increase and protections 
crumble, what options should be 
pursued? It is clear a permanent and 
comprehensive law must be passed to 
provide broad protections by using 
wording similar to the Bush-era regu-
lations. It must provide protections 
for more than just abortion and ster-
ilization. This law must provide fed-
eral remedies, but also allow a right of 
private action. Otherwise future ad-
ministrations can easily ignore their 
obligation to confront offenders. A 
number of laws meeting these criteria 
have passed the House of Representa-
tives, but have failed to be taken up 
in the Senate. 

Why this all-out assault on con-
science? Abraham Lincoln faced a 
similar assault over the issue of slav-
ery. He answered the question of 
“why?” in his Cooper Union speech. 
If you just substitute the word “abor-
tion” or another morally objection-
able procedure for “slavery,” the ques-
tion is answered:

“…what will convince them? This, and 
this only: cease to call slavery (abortion) 
wrong, and join them in calling it right. 
And this must be done thoroughly - done 
in acts as well as in words. Silence will 
not be tolerated - we must place ourselves 
avowedly with them…. The whole at-
mosphere must be disinfected from all 
taint of opposition to slavery (abortion), 
before they will cease to believe that all 
their troubles proceed from us.”  16

Whether you agree with a health pro-
fessional’s conscientious objection or 
not is irrelevant. We must all defend 
that personal right to object. A de-
mocracy ceases to exist when the ma-
jority steamrolls over the God-given 
rights of any minority. 

Pro-life patients, now a majority in 
the U.S., have a right to choose a 
healthcare professional who shares 
their worldview just as much as a 
pro-choice patient has a right to have 
an abortion. Many women who are 
pro-life don’t want an obstetrician de-
livering their child in one room while 
aborting a baby in another.

In September 2008 as the right of 
conscience debate raged, Crispin 
Sartwell, a self-described “pro-choice 
atheist,” wrote a letter to the Los An-
geles Times that boiled the issue down 
to its core. He said, 

“The extent to which an institution 
seeks to expunge individual conscience 
and moral autonomy is the extent to 
which it is totalitarian -- and danger-
ous…. The idea that I…resign my con-
science to the institution or to the state 
is perhaps the single most pernicious no-
tion in human history. It is at the heart 
of the wars and genocides of this century 
and the last.” 17

For all these reasons, this is a battle 
that cannot be lost. Ultimately, medi-
cine and pharmacy are moral enter-
prises, rooted in the value of doing 
what is right. Healthcare profession-
als are not vending machines that pa-
tients put their money in to dispense 
whatever they desire. If we let those 
who demand that vision succeed, 
healthcare becomes dangerous for 
professionals and patients alike. 
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Two philosophers from Australia, 
Alberto Giubilini and Francesca 

Minerva (University of Melbourne), 
have proposed a new term for an old 
concept: “after-birth abortion.” By this, 
they mean the taking of a newborn ba-
by’s life, even if the infant is healthy, as 
long as social or economic factors make 
the child’s presence a hardship for the 
parents. Here is the abstract of their 
paper, published in the distinguished 
Journal of Medical Ethics:

Abortion is largely accepted even for 
reasons that do not have anything to 
do with the fetus’ health. By showing 
that (1) both fetuses and newborns 
do not have the same moral status as 
actual persons, (2) the fact that both 
are potential persons is morally irrele-
vant and (3) adoption is not always in 
the best interest of actual people, the 
authors argue that what we call ‘after-
birth abortion’ (killing a newborn) 
should be permissible in all the cases 
where abortion is, including cases 
where the newborn is not disabled.1

As unsettling (OK, horrifying) as this 
idea is, there is nothing new here. 
Utilitarian philosopher Peter Singer 
and his colleague Helga Kuhse pro-
posed the infanticide of handicapped 
infants, in their well-known book, 
Should the Baby Live, back in 1985, 
2 However, there are two significant 
differences in this latest proposal: 1) 
The current authors extend the moral 
permission of killing newborns to all 
babies, not just the disabled; and 2) 
They propose the euphemism “after-
birth abortion” to make the act seem 
more acceptable.

Predictably, the publication of this 
latest paper in a major ethics journal 
has evoked a storm of public protest 
and controversy. In defending the de-
cision to publish the article, Editor 
Julian Savulescu writes, “This article 

has elicited personally abusive cor-
respondence to the authors, threat-
ening their lives and personal safety. 
The Journal has received a string [of ] 
abusive emails for its decision to pub-
lish this article.”3

On the other hand, we would coun-
ter that these disturbing claims need 
a reasoned and serious refutation. 
Many persons of faith have tried to 
marginalize or ignore Peter Singer, 
despite his enormous influence. Sing-
er’s writings have contributed to the 
privileging of personal autonomy and 
utilitarian reasoning as the touchstone 
principles of modern medical ethics, 
and have helped to dethrone the Hip-
pocratic principles that served as the 
normative model for clinical reason-
ing for over 2400 years. 

This paper will attempt to provide a 
refutation of Giubilini and Minerva, 
as well as Singer and other secular 
writers, by addressing their core ra-
tionale: a functional understanding 
of human personhood.

Some Background on 
Human Personhood
Human personhood as a moral con-
cept has many definitions, but at its 
core it connotes value. We prefer the 
definition provided by Kittay: “mem-
bership in a moral community of 
individuals deserving equal respect 
and dignity.”4 The fact that ‘person’ is 
not always thought to be coextensive 
with ‘human being’ is clear from the 
frequent denial of such status for the 
unborn and for elderly patients with 
dementia, to name but a couple of ex-
amples. In general, there are two ma-
jor theories of human personhood.
Empirical functionalism is the idea 
that protectable human value is based 
on a set of functions or abilities.5 In 
this view, the unborn do not yet pos-
sess moral status because they are not 

yet self-aware. Singer has defended 
this stance on the basis of compara-
tive interests. Since the unborn do not 
yet perceive themselves as selves, they 
have, strictly speaking, no personal 
interests that would be threatened or 
damaged by their death. Their value 
is completely dependent on the inter-
ests of others.6 

When Singer, along with Giubilini 
and Minerva after him, extends this 
idea to include the infanticide of 
newborns, they are being completely 
consistent. Singer has said, “Infanti-
cide before the onset of self-awareness 
. . . cannot threaten anyone who is in 
a position to worry about it.”2  ‘Af-
ter-birth abortion’ is simply a logical 
extension of the empirical functional 
view. If the presence of a newborn is 
discomfiting to the parents, parental 
interests trump.

In contrast, ontological personalism 
is the idea that all human beings are 
human persons. In this view, the in-
trinsic quality of personhood begins 
at conception and is present through-
out life.5,7,8 The unborn, as well as the 
newborn, are not “potential” or “fu-
ture” persons; they are persons by na-
ture, appropriate in size, shape, and 
development for their age. There is 
no such thing as a human being who 
is not a person. In other words, the 
terms human being and human person 
are coextensive.
Support for this idea philosophically 
comes from the idea that a human 
being is a substance. A substance is a 
distinct unity of essence that exists in-
dependently of its parts. This concept 
was first articulated by Aristotle and 
amplified by Thomas Aquinas. In our 
modern era, it has been defended ex-
tensively by Christian philosopher J P 
Moreland, as well as many others. 7,9




